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Last week, the Fifth Court of Appeals in Dallas, Texas, produced another
big win for insurers wishing to recover against the Electric Reliability
Council of Texas Inc. (“ERCOT”) and related entities for payouts made to
insureds because of the blackouts resulting from Winter Storm Uri in
February 2021. However, the Texas Supreme Court will soon have the
final say as to whether suits against ERCOT can go forward. This article
discusses what insurance companies need to know about the state of
the law involving lawsuits against ERCOT.

WINTER STORM URI
BACKGROUND
In the wake of Winter Storm Uri, dozens of lawsuits have been filed against ERCOT for
its role in widespread blackouts experienced by Texans in February 2021. One such suit,
All America Insurance Company et al. v. ERCOT et al., Cause No. D-1-GN-21-007413,
currently pending in the 459th District Court of Travis County, involves claims against
ERCOT and several power generation companies by insurers for property damage
resulting from the state’s widespread power failure. Hermes Law represents several
insurance companies as intervenors in this suit to recover millions of dollars in claims
paid out because of the blackouts.
Many lawsuits against ERCOT resulting from the winter storm have stalled out over the
question of whether ERCOT is even subject to suit in the first place. Across several
cases, this question has primarily arisen in two forms: (1) whether ERCOT is barred from
suit as a result of sovereign immunity; and (2) whether ERCOT is barred from suit in
Texas state courts because the Public Utility Commission (“PUC”) has exclusive
jurisdiction over disputes involving ERCOT. The following summaries discuss the
history of these issues in Texas appellate courts.

HWY 3
Although these issues have risen to a fever pitch in recent months, they are not new.
These issues were first discussed in 2015 in the case of HWY 3 MHP, LLC v. ERCOT, 462
S.W.3d 204 (Tex. App.—Austin 2015, no pet.) (“HWY 3”). Until 2008, HWY 3 MHP, LLC,
(“HWY 3 MHP”) was a registered retail-electric-service provider that bought electricity
at wholesale prices and sold it to customers who prepaid for service. HWY 3 MHP
entered into a standard-form-market-participant agreement with ERCOT. In May 2008,
ERCOT determined that HWY 3 MHP needed to post an additional deposit of nearly
one million dollars to continue its operations. After concluding that HWY 3 MHP had
breached the agreement by failing to pay the additional deposit, ERCOT transferred all
HWY 3 MHP’s customers to other providers and later filed a breach-of-contract claim
against HWY 3 MHP. HWY 3 MHP filed a counterclaim that ERCOT had breached the
agreement. In response, ERCOT filed a plea to the jurisdiction asserting that the PUC
has exclusive jurisdiction over the claims presented by HWY 3 MHP and that HWY 3
MHP failed to exhaust its administrative remedies.
Accordingly, ERCOT asked the district court to dismiss HWY 3's counterclaim. The
district court issued an order granting ERCOT's plea and dismissing with prejudice
HWY 3 MHP’s counterclaim in its entirety. The Austin Court of Appeals dismissed the
appeal for lack of jurisdiction, holding that ERCOT was not a governmental unit and,
therefore, the appellate court did not have jurisdiction over HWY 3 MHP’s interlocutory
appeal.

WINTER STORM URI
PANDA I
In 2018, the Dallas Court of Appeals was the next court to address the issues of
sovereign immunity and exclusive jurisdiction in ERCOT v. Panda Power Generation
Infrastructure Fund, LLC, 552 S.W.3d 297 (Tex. App.—Dallas 2018, pet. dism’d w.o.j.)
(“Panda I”). This case is the predecessor to the Fifth Court of Appeals’ recent ruling in
Panda Power Generation Infrastructure Fund, LLC v. ERCOT, No. 05-18-00611-CV (Tex.
App.—Dallas Feb. 23, 2022, no pet. h.) (“Panda II”). In the Panda cases, Panda and its
related entities sued ERCOT for fraud, negligent misrepresentation, and breach of
fiduciary duty, alleging that ERCOT’s misrepresentations regarding market conditions
entitle Panda to damages.
ERCOT filed a plea to the jurisdiction seeking dismissal of Panda’s claims on the
grounds that the PUC has exclusive jurisdiction to resolve Panda’s complaints and,
therefore, the trial court lacked subject matter jurisdiction. The trial court denied the
plea. ERCOT then filed a plea to the jurisdiction based on sovereign immunity, which
the trial court denied. In Panda I, the court determined ERCOT’s complained-of actions
were protected by immunity and directed the trial court to vacate its order denying
ERCOT’s plea to the jurisdiction based on sovereign immunity and dismissing the case
for lack of jurisdiction. The court did not reach ERCOT’s argument that the PUC has
exclusive jurisdiction to resolve Panda’s complaints. The trial court dismissed the case
for lack of jurisdiction. Panda appealed to the Texas Supreme Court, which dismissed
the appeal as moot without ruling on the issues.

CPS ENERGY
The next time the issues were heard was after Winter Storm Uri hit in February 2021.
CPS Energy sued ERCOT and its current and former executives and board members,
alleging breach of contract, negligence, gross negligence, negligence per se, breach of
fiduciary duty, statutory violations, and violations of the Texas Constitution, relating to
ERCOT’s conduct before, during, and after the February 2021 winter storm. ERCOT filed
a Plea to the Jurisdiction, arguing that the PUC has exclusive jurisdiction; CPS Energy’s
claims are barred by sovereign immunity; and CPS failed to join jurisdictionally
indispensable parties. On May 26, 2021, the trial court denied ERCOT’s Plea to the
Jurisdiction. ERCOT appealed to the Court of Appeals for the Fourth District in San
Antonio, who reversed the trial court’s order denying ERCOT’s Plea to the Jurisdiction,
holding that ERCOT was a governmental unit and therefore was allowed to pursue an
interlocutory appeal. On January 27, 2022, CPS Energy petitioned the Texas Supreme
Court for review, requesting review on whether (1) ERCOT is a governmental unit; (2)
whether the PUC has exclusive jurisdiction over ERCOT; and (3) whether ERCOT is
entitled to sovereign immunity. The Texas Supreme Court has not granted the petition
as of the date of this article but is likely to do so soon.

WINTER STORM URI
PANDA II
Last week, the Dallas Court of Appeals in Panda II ruled that ERCOT is not an arm of
the state and does not have sovereign immunity in a suit brought by a bankrupt power
developer. The decision was a 12-1 en banc decision, reversing the earlier Panda I panel
holding from 2018. In so holding, it revived the claims brought by Panda. As written by
Justice Erin A. Nowell, the basis of this holding is that ERCOT is a private, independent,
membership-based nonprofit organization that is not created or chartered by the
government because ERCOT was established decades before Texas deregulated its
energy market in the 1990s. The majority also rejected ERCOT’s claim that the Public
Utility Commission of Texas (PUCT) maintains exclusive jurisdiction over disputes
brought against the grid operator. ERCOT has yet to file a petition for review with the
Texas Supreme Court, but a spokesperson for ERCOT has expressed intentions to do
so.

IMPACT ON FUTURE CASES AND NEXT STEPS FOR INSURERS
These cases create a circuit split that will require Texas Supreme Court intervention to
determine once and for all the status of ERCOT regarding sovereign immunity and
vulnerability to suit. If the Texas Supreme Court agrees to take up the question, it is
uncertain how the Court will rule. While most sovereign immunity cases are resolved
in favor of the party seeking immunity, this case has wide-reaching implications that
may lead to a different result. Although we cannot predict how the Court will rule, the
well-reasoned, extensively researched Dallas Court of Appeals opinion provides
claimants the best possible chance of success on the issues of sovereign immunity and
exclusive jurisdiction, and we are hopeful that the Court’s precedence will pave the
way for future lawsuits against ERCOT. Hermes Law is monitoring litigation against
ERCOT and related entities closely and will continue its efforts to recover damages for
its insurance clients.

IF YOU PAID CLAIMS CAUSED BY THE BLACKOUTS IN TEXAS
AFTER WINTER STORM URI IN FEBRUARY 2021, CONTACT US
TODAY AT (214) 749-6800 TO DISCUSS OUR CURRENT
LITIGATION EFFORTS AGAINST ERCOT AND POWER
GENERATION COMPANIES TO SEE IF YOU CAN BENEFIT.

